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Gregory G. Yacoubian (State Bar No. 230567) 
Law Offices of Gregory G. Yacoubian 
2625 Townsgate Road, Suite 330 
Westlake Village, California 91361 
Telephone:  805-267-1260 
 
Attorney for Plaintiff and Petitioner, 
David Morris 
 
 

IN THE UNITED STATES DISTRICT COURT 
 

FOR THE NORTHERN DISTRICT OF CALIFORNIA 
 

[PROPOSED] SAN FRANCISCO DIVISION 
 

 
DAVID MORRIS, 
 
                   Plaintiff and Petitioner,  
 
                            and 
 
CITY AND COUNTY OF 
SAN FRANCISCO; 
FIRE COMMISSION FOR THE CITY AND 
COUNTY OF SAN FRANCISCO; and 
JEANINE NICHOLSON, in her individual 
capacity; and 
DOES 1–10, inclusive, 
 
                   Defendants and Respondents 
 
 

 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Case No.___________________ 
 
COMPLAINT FOR: 
 
1.  Retaliation for Exercise of First  
Amendment Rights Under 42 U.S.C. § 1983; 
 
2.  Municipal Liability Under  
42 U.S.C. § 1983; 
 
3.  Declaratory and Prospective Equitable 
Relief for Violation of Article I, Section 2(a) 
of the California Constitution; 
 
4.  Petition for Administrative Writ of 
Mandate Under California Code of Civil 
Procedure Section 1094.5; and 
 
5.  Petition to Vacate or Correct Arbitration 
Award Under California Code of Civil 
Procedure Sections 1285 Through 1288.8. 
 
DEMAND FOR JURY TRIAL 
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COMPLAINT 

Plaintiff and Petitioner David Morris, complaining of Defendants and Respondents, alleges as 

follows: 

PARTIES 

1.  Plaintiff and Petitioner DAVID MORRIS (“Morris” or “Plaintiff”) was employed by the San 

Francisco Fire Department (“SFFD”) as a Lieutenant until his dismissal. He exercised his First 

Amendment rights within the City and County of San Francisco, California, and he suffered the present 

and future damages at issue in this case within the City and County of San Francisco, California.   

2.  Defendant and Respondent CITY AND COUNTY OF SAN FRANCISCO (“City”) is a 

municipal entity that operates SFFD and employed Plaintiff during the events alleged in this Complaint. 

3.  Defendant and Respondent FIRE COMMISSION FOR THE CITY AND COUNTY OF SAN 

FRANCISCO (“Fire Commission” or “Commission”) is the City body charged with departmental policy 

direction, including the formulation, evaluation, and approval of SFFD goals, objectives, plans, 

programs, departmental policies, and departmental rules and regulations. 

4.  Defendant and Respondent JEANINE NICHOLSON (“Nicholson”) was the Chief of SFFD 

during the material events. Plaintiff sues Nicholson solely in her individual capacity for her personal 

participation in, direction of, recommendation of, approval of, and ratification of the conduct alleged in 

this Complaint. 

5.  As SFFD Fire Chief, Nicholson was responsible to the Fire Commission for SFFD’s proper 

administration and efficient operation, interpreted Department rules and regulations, prescribed 

operational policies and procedures, and enforced Department rules, regulations, policies, procedures, 

and orders. 

 6.  Nicholson’s authority as Fire Chief operated under the Fire Commission’s policy direction. 

The Fire Commission, rather than the Fire Chief, possessed final policymaking authority for the 

Department’s general policies and for the final disciplinary determination challenged here. 
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 7.  Plaintiff does not know the true names or capacities of DOES 1 through 10. Each Doe 

Defendant participated in, caused, directed, approved, or ratified conduct that injured Plaintiff. Plaintiff 

will amend this Complaint when their identities are ascertained. 

 8.  At all relevant times, Defendants acted under color of California law and within the course 

and scope of their employment, authority, agency, or official functions. Plaintiff is informed and 

believes and alleges thereon that Defendants, and each of them, at all times mentioned herein, were the 

agents, employees, servants, and/or co-conspirators of the remaining Defendants.  Plaintiff is informed 

and believes, and thereon alleges, that Defendants, and each of them, were the actual and/or ostensible 

agents of the remaining Defendants and were acting within the course and scope of said agency. 

Defendants shall be specified individually herein or referred to collectively as “Defendants.” 

JURISDICTION AND VENUE 

  9.  This Court has original jurisdiction over Plaintiff’s claims arising under the United States 

Constitution and 42 U.S.C. section 1983 because they arise under federal law. 28 USCS § 1331. 

10.  This Court has jurisdiction to redress the deprivation, under color of state law, of rights 

secured by the Constitution and laws of the United States. 28 USCS § 1343. 

11.  This Court has supplemental jurisdiction over Plaintiff’s California claims because they arise 

from the same disciplinary investigation, dismissal, Fire Commission proceedings, and administrative 

appeal that form part of the same case or controversy as Plaintiff’s federal claims. 28 USCS § 1367. 

12.  Venue is proper in this District because a substantial part of the events and omissions giving 

rise to Plaintiff’s claims occurred in this District. 28 USCS § 1391. 

13.  This Court has personal jurisdiction over Defendants because they conduct governmental 

operations in this District and committed the acts alleged in this Complaint in this District. 

DIVISIONAL ASSIGNMENT 

14. This action arises from events and omissions occurring in the City and County of San 

Francisco, California, in connection with Plaintiff’s employment as a member of the San Francisco Fire 

Department. Accordingly, pursuant to Civil Local Rules 3-2(d) and 3-5(b), Plaintiff requests and 
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proposes assignment to the San Francisco Division of the United States District Court for the Northern 

District of California, subject to the Court’s applicable assignment rules. 

FACTUAL ALLEGATIONS AND PROCEDURAL HISTORY 

15.  Plaintiff Morris was a devoted career SFFD Lieutenant with no prior discipline before the 

events at issue. Morris complied with SFFD’s vaccine mandate. Yet, Morris was fired for “misconduct” 

that consists of expressing his opinions, as a private citizen, while off duty, on his personal social media  

regarding matters of public concern. It’s the particular viewpoint of his opinions that Defendants target. 

While SFFD permits and encourages its members to have social media accounts, Defendants still took 

the position that Plaintiff’s off duty social speech as a private citizen on matters of public concern can 

subject him to discipline, even termination, just because his viewpoint didn’t slant Defendants’ way. 

16.  Lieutenant Morris was not a problem employee and is in fact still a sought-after fire 

protection professional. Since Defendants’ actions removing him from his position with SFFD, Plaintiff 

Morris has remained active in working in a variety of fire service activities due to his training, 

experience and reputation, including working for: North Shore Fire Protection District as a Field 

Battalion Chief with training responsibilities, Santa Rosa Junior College to lead the Junior College’s live 

“fire burn” cadre, Advanced Fire Control (a company that consists of firefighters of all ranks from 

Firefighter to Chiefs of departments) as Lead Instructor and Lead Administrator, and Cal Fire as a 

company officer, supervising crews and conducting training sessions. 

17.  Defendants’ conduct is wrong: it violates the Constitution. A public employer may not 

discipline or retaliate against its employees for the content of their speech as 

private citizens on matters of public concern. The following details provide 

additional background: 

18.  On or about October 13, 2021, Plaintiff posted a personal social-

media video concerning SFFD’s COVID-19 vaccination mandates after having 

been threatened by SFFD command staff on this issue. Plaintiff alleges that he 

created the video while off duty, away from SFFD premises, and without SFFD 

resources or insignia. Embedded to the right is a representative screenshot from 
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the video, supporting the “off duty” assertion, and a copy of the video transcript prepared by Defendants 

from the administrative record is attached hereto as Exhibit-1. Plaintiff Morris removed the video the 

following day. 

19.  Plaintiff’s speech concerned COVID-19 vaccine mandates and related governmental policy, 

subjects of public debate and governmental action. However, as noted above, Morris did not violate 

SFFD’s vaccine mandate. Before the video, Plaintiff posted a vaccine-mandate meme that did not 

identify SFFD, SFFD leadership, or coworkers. SFFD did not discipline Plaintiff for that earlier post.  

20.  SFFD investigated Plaintiff’s social-media activity and allegations concerning purported 

threatening or harassing conduct by Department employees. The investigation resulted in a report dated 

December 20, 2021.  

21.  On January 5, 2022, SFFD issued Plaintiff a Notice of Intent to Terminate identifying 

alleged misconduct, the rules and policies allegedly violated, and the proposed discipline. Plaintiff 

attended an administrative meeting on February 11, 2022, at which he was represented and allowed to 

respond to the proposed termination.  

22.  On April 8, 2022, Nicholson filed a Verified Complaint against Plaintiff arising from the 

video Plaintiff posted off duty concerning the COVID-19 vaccination mandate applicable to Department 

employees.  

23.  Nicholson’s Verified Complaint charged Plaintiff with violations of SFFD Rules and 

Regulations sections 2805, 2814, 3923, 3925, and 4002, together with an alleged violation of SFFD’s 

Social Media Policy.  

24.  On June 24, 2022, the Fire Commission conducted an evidentiary hearing. The parties 

presented testimony and documentary evidence, cross-examined witnesses, and presented argument.  

25.  The Fire Commission found the charged violations proved by a preponderance of the 

evidence and upheld Nicholson’s recommendation of termination.  

26.  The Fire Commission’s written notice described its determination as final, subject to 

Plaintiff’s right to an administrative appeal. 
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27.  Plaintiff appealed his dismissal through SFFD Fire Commission’s administrative-appeal 

process. The applicable Administrative Appeal Rules, which is attached hereto as Exhibit-2, required 

binding arbitration before a neutral Hearing Officer authorized to make findings and conclusions 

concerning the accusation and determine whether the penalty was just and proper. Plaintiff and 

Defendant SFFD Fire Commission selected Hearing Officer Robert Steinberg from the panel of 

arbitrators in the Administrative Appeal Rules. 

28.  During the administrative appeal, the City maintained that the arbitrator’s authority was 

limited to determining whether the City had just cause under applicable City rules and did not extend to 

adjudicating an independent federal First Amendment claim.  

29.  The administrative appeal proceeded through evidentiary hearings held on May 20 and 21, 

2025, and October 20 and 21, 2025. Post-hearing briefing was completed on January 23, 2026. The 

Hearing Officer issued a written award on July 29, 2026, denying Plaintiff’s appeal and sustaining his 

dismissal, which the Commission served via email on August 4, 2026, on Plaintiff and counsel. 

30.  The Hearing Officer expressly declined to decide Plaintiff’s First Amendment claim, stating 

that the issue of Plaintiff’s free-speech protection was for the courts to decide in the first instance rather 

than the arbitrator. The Hearing Officer’s award dated July 29, 2026, a copy of which is attached hereto 

as Exhibit-3, was served via email, a copy of which is attached hereto as Exhibit-4, by the Secretary for 

the SFFD Fire Commission on Plaintiff and counsel on August 4, 2026. The Hearing Officer’s award 

identifies the parties to the arbitration as “DAVID MORRIS, Appellant” and “FIRE COMMISSION, 

CITY AND COUNTY OF SAN FRANCISCO, Respondent.” Since the determination to terminate 

Plaintiff’s employment was subject to this agreed-upon arbitration process, the SFFD Fire 

Commission’s service date of August 4, 2026, is when any statute of limitations would begin to run.  

31.  The SFFD Rules and Regulations provided that a member could be subject to discipline for 

off-duty conduct that violates Department rules and required the Department to evaluate whether a 

nexus exists between that conduct and the workplace. SFFD’s Social Media Policy stated that it was not 

intended to impede activity protected by the First Amendment. 
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GOVERNING ADMINISTRATIVE-APPEAL AND DISCIPLINARY RULES 

32.  The Firefighters Procedural Bill of Rights Act prohibits an employing department from 

undertaking punitive action on nonmerit grounds against a firefighter who has completed probation 

without providing an opportunity for administrative appeal. Cal. Gov. Code § 3254. 

33.  When an employing department is subject to a memorandum of understanding providing for 

binding arbitration of administrative appeals, the arbitrator serves as the hearing officer and the hearing 

officer’s decision is binding. Cal. Gov. Code § 3254.5. 

34.  The Administrative Appeal Rules governing Plaintiff’s appeal applied to administrative 

appeals from final Fire Commission disciplinary determinations on verified complaints filed by the 

SFFD Chief. The Rules designated the Fire Commission’s adopted findings of fact as the accusation and 

provided that filing a notice of appeal would not stay or delay implementation of the Commission’s final 

decision. 

35.  The Fire Commission-approved Administrative Appeal Rules required binding arbitration 

before a single neutral Hearing Officer; authorized the Hearing Officer to make independent findings of 

fact and conclusions of law concerning the accusation, determine whether the admitted evidence 

supported the charged misconduct, and determine whether the penalty was just and proper; and required 

a written decision finally determining the appealed issues, followed by service with notice that the 

decision was final and binding upon the parties. 

36.  The Fire Commission’s disciplinary procedures placed on SFFD the burden of proving by a 

preponderance of the evidence that Plaintiff committed a breach of duty or engaged in misconduct. 

Those procedures did not make judicial rules of evidence binding on the Commission or its assigned 

Hearing Officer. 

37.  The Administrative Appeal Rules further provided that the Hearing Officer would decide the 

appeal from the Record on Appeal, the parties’ arguments and admitted evidence, and any briefs 

requested by the Hearing Officer. They required a written decision finally determining the issues 

identified in the Notice of Appeal and required the Commission Secretary to serve that decision with 

written notice that it was final and binding upon the parties. 
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38.  The Hearing Officer exercised the authority conferred by those Rules, while expressly 

declining to rule on Plaintiff’s First Amendment defense, and concluded that SFFD had just cause to 

terminate Plaintiff for his October 13, 2021, conduct. The award dated July 29, 2026, denied Plaintiff’s 

appeal. 

FINALITY AND TIMELINESS 

39.  On July 29, 2026, the Hearing Officer issued a written arbitration award denying Plaintiff’s 

administrative appeal and sustaining the dismissal, as discussed above. 

40.  On August 4, 2026, the Fire Commission Secretary served the signed award on Plaintiff, 

Plaintiff’s counsel, and City counsel by electronic mail. The accompanying communication stated that 

the decision was final and binding upon the parties pursuant to California Government Code section 

3254.5(b). Therefore, as discussed above, the service date of August 4, 2026, is when any applicable 

statute of limitations would begin to run. 

41.  The City has not filed a petition to confirm the arbitration award. 

42.  Plaintiff filed this action on October 30, 2026. 

43.  A petition to vacate or correct an arbitration award must be served and filed no later than 

100 days after service of a signed copy of the award on the petitioner. Cal. Code Civ. Proc. § 1288. 

44.  Because Plaintiff was served with the signed award on August 4, 2026, the 100-day filing-

and-service deadline for his petition to vacate or correct the award is November 12, 2026. Plaintiff 

alleges that this action and service of the petition were completed on or before November 12, 2026. The 

City’s failure to seek confirmation does not suspend, toll, or extend Plaintiff’s independent 100-day 

deadline. Cal. Code Civ. Proc. § 1288. 

45.  Plaintiff alleges that the award did not adjudicate Plaintiff’s independent federal civil-rights 

claim under 42 U.S.C. § 1983, because the City maintained during the administrative appeal that the 

Hearing Officer lacked authority to adjudicate that claim, and because, as to Plaintiff’s free-speech 

protection, the Hearing Officer stated in his written award that the issue was for the courts to decide in 

the first instance rather than the arbitrator. 
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46.  Plaintiff alleges that the limitations period for his federal civil-rights claims is governed by 

the California personal-injury limitations period and applicable California tolling rules to the extent 

consistent with federal law. Plaintiff further alleges, in the alternative, equitable tolling from June 24, 

2022, the date the Fire Commission deliberated and reached its decision on the Fire Chief’s Verified 

Complaint as confirmed in its Notice of Fire Commission Decision on the Verified Complaint dated 

June 27, 2022, a copy of which from the administrative record is attached hereto as Exhibit - 5, which 

informed Plaintiff that its decision was final subject to Plaintiff of his right to an administrative appeal, 

through August 4, 2026. Plaintiff timely and in good faith acted on the Fire Commission’s Notice and 

pursued the administrative appeal concerning the same disciplinary decision and injuries, and because 

Defendants received notice of the administrative appeal and participated in that proceeding suffering no 

prejudice. 

47.  Defendants have continued to maintain and enforce the challenged disciplinary findings and 

adverse personnel records, causing ongoing employment-related benefits losses, professional injury, and 

a continuing chill on Plaintiff’s speech. Plaintiff pleads those post-dismissal acts and injuries as a basis 

for prospective and equitable relief and not solely as continuing consequences of the initial dismissal. 

COUNT I: 

RETALIATION FOR EXERCISE OF FIRST AMENDMENT RIGHTS UNDER 42 U.S.C. § 1983 

48.  Plaintiff incorporates by reference paragraphs 1 through 47 as though fully set forth in this 

Count. 

49.  Plaintiff spoke as a private citizen when he made the off-duty personal social-media video 

described above. 

50.  Plaintiff’s speech addressed COVID-19 vaccine mandates and related governmental policy, 

matters of public concern. 

51.  Defendants subjected Plaintiff to adverse employment action by investigating, charging, 

recommending termination of, terminating, and continuing to maintain the dismissal of Plaintiff. 

52.  Plaintiff’s protected speech was a substantial or motivating factor in Defendants’ adverse 

actions. 
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APPLICATION OF THE PICKERING FACTORS 

53.  The Pickering balance weighs Plaintiff’s interest, as a citizen, in commenting on 

governmental vaccine mandates and related public policy against SFFD’s interests, as a public 

employer, in discipline, harmonious and confidential working relationships, effective performance of 

duties, regular operations, public safety, and public confidence. The balance is particularized and 

considers the content, form, context, time, place, and manner of the speech; the audience; Plaintiff’s 

role; and whether the speech was false or recklessly made. 

54.  As to content, form, context, time, place, and manner, Plaintiff addressed a governmental 

vaccination mandate during widespread public debate over that policy. He recorded the brief video 

while off duty, alone in his private vehicle, away from Department premises, dressed in civilian clothes, 

and without displaying SFFD resources or insignia; he removed it the next day after learning that it had 

become publicly accessible. 

55.  As to discipline and control by superiors, Plaintiff alleges that the video did not cause any 

refusal to obey an order, answer a radio call, report for duty, or perform an emergency assignment. 

Although the video criticized command staff using internal terminology unlikely to identify particular 

officials to the general public, Plaintiff alleges that criticism of supervisory officials in off-duty citizen 

speech did not itself establish an operational failure or inability to follow lawful orders while on duty. 

56.  As to harmony among coworkers, Plaintiff alleges that no employee quit or requested a 

transfer because of the video. A supervisor who evaluated the Rule 4002 nexus factors testified that no 

one refused to work with Plaintiff, that the assigned apparatus continued to respond each day, and that 

the video itself did not create disruption, friction, or morale problems in the workplace. 

57.  As to close working relationships requiring loyalty, trust, and confidence, SFFD relied on 

reported concerns from employees who had viewed the video. Plaintiff alleges, however, that witnesses 

later disputed or gave testimony different from statements attributed to them in the investigative report, 

weakening the factual basis for concluding that essential working relationships had actually broken 

down or were reasonably likely to do so. 
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58.  As to Plaintiff’s performance of his duties, Plaintiff alleges that the video did not impede his 

work or prevent him from functioning as an effective Lieutenant. The testimony addressing the 

Department’s own off-duty nexus factors was that Plaintiff could still perform his job effectively and 

remained an effective leader. 

59.  As to SFFD’s regular operations, Plaintiff alleges that there was no change in staffing, no 

missed emergency response, no refusal to work with him, and no impairment of SFFD’s ability to fulfill 

its mission. The Battalion Chief and Captain who directly oversaw Station 7 testified that there were no 

operational changes or staff concerns resulting from the video. 

60.  As to audience, Plaintiff used a personal social-media account rather than an official 

Department channel. The video itself did not identify SFFD by name, display SFFD insignia, or identify 

Plaintiff as a firefighter; references to “CD1,” “CD2,” and “CD3” were internal terminology unlikely to 

identify particular officials to the general public, as discussed above. 

61.  As to Plaintiff’s role, Plaintiff acknowledges that his rank as Lieutenant carried supervisory 

responsibility and made SFFD’s legitimate concerns about leadership and command structure relevant. 

His rank, however, did not convert all off-duty commentary about public policy into official speech or 

eliminate the need for a fact-based showing that the expression threatened SFFD’s actual operations. 

62.  As to falsity or reckless disregard for truth, Defendants charged Plaintiff based on the 

video’s content and manner of expression, including alleged profanity, insubordination, and off-duty 

nexus, rather than identifying a materially false factual statement about vaccination policy that caused 

operational harm. 

63.  As to the weight of Plaintiff’s speech interest, vaccine mandates were matters of political, 

social, and governmental concern directly affecting public employees. SFFD did not discipline Plaintiff 

for an earlier post criticizing vaccine mandates that did not identify SFFD, its leadership, or coworkers 

and generated no complaints, demonstrating that mandate criticism could occur without workplace 

disruption. 

64.  The constitutional balance applicable here distinguishes off-duty citizen speech 

communicated through personal social media from speech made pursuant to official duties or embedded 
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in on-duty operations. Plaintiff made the video while off duty, away from SFFD premises, without 

Department resources or insignia, and not through an official Department channel; he was not then 

issuing operational directions, performing an emergency assignment, or purporting to speak for SFFD. 

Those circumstances presented a materially lower direct risk to SFFD’s operations than speech delivered 

in the course of an emergency response or the execution of chain-of-command duties, and Defendants 

were required to justify discipline by evidence of actual disruption or a reasonable prediction tied to 

SFFD’s operations rather than by the speech’s critical or profane content alone. The Arbitrator’s 

Decision dated July 29, 2026, resolved whether SFFD had just cause under Department rules but 

expressly declined to decide whether Defendants violated the First Amendment or to conduct the 

Pickering analysis, stating that those constitutional questions were reserved for the Court. 

65.  Considering the factors together, the manner and location of the speech, the absence of 

demonstrated interference with duties or emergency service, the absence of refusals to work or follow 

orders, and the disputed foundation for SFFD’s predicted disruption materially reduced the operational 

risk attributable to Plaintiff’s speech. 

REBUTTAL TO ASSERTED COMPELLING 

VACCINE-MANDATE AND WORKPLACE-SAFETY INTERESTS 

66.  Plaintiff acknowledges that the City had substantial interests in responding to the COVID-19 

emergency, protecting employees and the public, and requiring vaccination for personnel entering high-

risk settings. The governing health order required covered personnel entering high-risk settings to be 

vaccinated and prescribed safety measures for exempt personnel who were not fully vaccinated. 

67.  Those public-health interests concern compliance with a vaccination requirement. Plaintiff’s 

claim concerns punishment for speech criticizing that requirement. The April 8, 2022, charging letter 

from the administrative record, which is attached hereto as Exhibit-6, based the charges against Plaintiff 

on social-media posts, including the vaccine-mandate video, and alleged profane or abusive behavior; it 

did not charge Plaintiff with failure to obtain the vaccine. 

68.  Plaintiff alleges that the City therefore may not establish adequate justification merely by 

invoking the importance or asserted compelling character of the underlying mandate. The Pickering 
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inquiry remains directed to whether this off-duty speech caused actual, material, and substantial 

workplace disruption or supported a reasonable, evidence-based prediction of such disruption, not 

whether the City had authority to adopt or enforce the vaccination requirement. 

69.  Plaintiff’s off-duty status further distinguishes criticism of the mandate from refusal to 

follow it at work. He made the video away from Department premises, in civilian clothing, using no 

Department resources or insignia, and removed it the following day. 

70.  Plaintiff alleges that no actual workplace disruption followed: no firefighter refused to work 

with him, no apparatus failed to respond, no emergency assignment was missed, and no evidence 

showed that Plaintiff could not continue to perform effectively as a Lieutenant. 

71.  Nor was the asserted prediction of disruption supported by an undisputed evidentiary 

foundation.  Defendant SFFD Fire Chief Nicholson did not personally confer with the Battalion Chief or 

Captain who directly supervised Station 7 about morale or operational changes, and several witnesses 

gave sworn testimony differing from statements attributed to them in the investigative report. 

72.  The City’s interests in public confidence and workplace safety likewise do not establish that 

criticism of vaccination policy itself endangered coworkers or the public. Plaintiff alleges that 

Defendants conflated the policy’s public-health rationale with the separate question whether his off-duty 

expression impaired discipline, close working relationships, staffing, emergency response, or service 

delivery. 

73.  Plaintiff alleges that deference to public-health judgments concerning whether and how to 

require vaccination does not extend categorically to speech-based discipline. The challenged action was 

termination for the content and manner of an off-duty video, and the City must justify that employment 

action by reference to the speech’s effect or reasonably predicted effect on SFFD’s operations. 

74.  Defendants’ response was disproportionate to any demonstrated or reasonably predicted 

disruption. Plaintiff was a career Lieutenant with no prior discipline, removed the video the next day, 

and was terminated without first receiving lesser corrective or progressive discipline. 

75.  Balancing the content, form, context, time, place, manner, audience, Plaintiff’s role, and the 

record of actual and predicted disruption, Plaintiff’s interest in speaking as a citizen on vaccine 
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mandates and governmental policy outweighed Defendants’ interest in restricting that speech. Plaintiff 

alleges that Defendants’ asserted concerns regarding discipline, command authority, workplace 

relationships, safety, operational effectiveness, and public trust were overstated, insufficiently 

supported, or pretextual. 

76.  Plaintiff alleges that Defendants would not have investigated, charged, recommended 

termination of, terminated, or continued to maintain the dismissal of Plaintiff absent his protected 

speech. Defendant Fire Chief Nicholson personally participated in, directed, approved, recommended, 

and ratified those adverse actions. By that conduct, Nicholson and the Doe Defendants, acting under 

color of state law, deprived Plaintiff of rights secured by the First Amendment and are liable under 42 

U.S.C. § 1983. 

COUNT II: 

MUNICIPAL LIABILITY UNDER 42 U.S.C. § 1983 

77.  Plaintiff incorporates by reference paragraphs 1 through 76 as though fully set forth in this 

Count. 

78.  A municipality may be held liable under 42 U.S.C. § 1983 where a deliberate choice to 

follow a course of action is made from among various alternatives by the official or officials responsible 

for establishing final policy with respect to the subject matter in question, and a single decision by such 

a final policymaker may suffice. Pembaur v. City of Cincinnati, 475 U.S. 469 (1986). The identification 

of officials with final policymaking authority is a question of state and local law. City of St. Louis v. 

Praprotnik, 485 U.S. 112 (1988). 

79.  Under the Charter of the City and County of San Francisco, the Fire Department is under the 

management of the Fire Commission, which is empowered to prescribe rules and regulations for the 

conduct of its affairs and the government of its officers and employees. San Francisco Fire Fighters v. 

City and County of San Francisco, 68 CAL. APP. 3D 896 (1977). 

80.  For discipline of a uniformed member exceeding a ten-day suspension, including 

termination, the Fire Commission, not the Fire Chief, is the final decision maker; the Fire Chief makes a 

recommendation, and the Commission holds a hearing to decide whether to impose the discipline. 
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Anderson v. City & Cnty. of San Francisco, 169 F. SUPP. 3D 995 (2016) The Fire Commission retains 

the discretion whether to accept or reject the Chief’s recommendation to terminate, and the Chief’s 

recommendation is not a mandate that the Commission must follow. Lukin v. City, 187 CAL. APP. 3D 

807 (1986). 

81.  Consistent with these authorities, the Fire Commission, rather than the Fire Chief, possessed 

final policymaking authority over the challenged disciplinary decision. On a verified complaint filed by 

the Chief, the Commission was authorized to impose dismissal and exercised that authority by 

conducting the evidentiary hearing, finding the charges proved, and upholding the recommendation to 

terminate Plaintiff Morris. 

82.  The Fire Commission’s final decision approving and imposing Plaintiff’s dismissal 

constituted an official decision of the City with respect to the disciplinary action challenged in this 

Complaint. 

83.  The Fire Commission’s final decision was the moving force behind the violation of 

Plaintiff’s First Amendment rights. 

COUNT III: 

DECLARATORY AND PROSPECTIVE EQUITABLE RELIEF FOR 

VIOLATION OF ARTICLE I, SECTION 2(a) OF THE CALIFORNIA CONSTITUTION 

84.  Plaintiff incorporates by reference paragraphs 1 through 83 as though fully set forth in this 

Count. 

85.  Defendants disciplined Plaintiff because of the content and viewpoint of his off-duty speech 

concerning vaccine mandates and public policy. 

86.  An actual controversy exists concerning whether Defendants may continue to maintain and 

enforce adverse disciplinary findings and personnel records arising from Plaintiff’s speech. 

87.  Plaintiff seeks only declaratory and prospective equitable relief under this Count, including 

reinstatement if appropriate, restoration of employment-related benefits, and removal or correction of 

adverse personnel records. Plaintiff does not seek damages under this Count. 

 

Case 4:26-cv-12875-KAW     Document 1     Filed 10/30/26     Page 15 of 45      PageID #:
15



 

 

 

COMPLAINT FOR RETALIATION FOR EXERCISE OF FIRST AMENDMENT RIGHTS, ETC. 

Page 16 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

COUNT IV: 

PETITION FOR ADMINISTRATIVE WRIT OF MANDATE UNDER 

CALIFORNIA CODE OF CIVIL PROCEDURE SECTION 1094.5 

88.  Plaintiff incorporates by reference paragraphs 1 through 87 as though fully set forth in this 

Count. 

89.  Plaintiff seeks review of the final administrative determination sustaining his dismissal, 

including the Fire Commission’s determination on Nicholson’s Verified Complaint and the Hearing 

Officer’s July 29, 2026, award denying Plaintiff’s administrative appeal. 

90.  Plaintiff alleges that Defendants failed to afford him a fair hearing and prejudicially abused 

their discretion by failing to proceed as required by law and by refusing to consider material evidence 

bearing on whether termination was just and proper. 

91.  Plaintiff alleges that the Hearing Officer refused to consider Plaintiff’s proffered Department 

Procedures Guide concerning progressive discipline. Plaintiff’s counsel identified the Procedures Guide 

as containing progressive-discipline provisions relevant to the penalty imposed, and the Hearing Officer 

directed the parties to disregard the document. 

92.  Plaintiff alleges that the administrative determinations sustaining his dismissal were 

unsupported by the weight of the evidence, including the evidence concerning the relationship between 

Plaintiff’s off-duty speech and the San Francisco Fire Department’s operations. Because the termination 

of a nonprobationary public employee substantially affects a fundamental vested right in employment, 

this Court examines the administrative record and exercises its independent judgment to determine 

whether the weight of the evidence supports the findings on which the discipline is based. Bautista v. 

County of Los Angeles, 190 CAL. APP. 4TH 869 (2010); Lozano v. City of Los Angeles, 73 CAL. APP. 

5TH 711 (2022); Cal. Code Civ. Proc. § 1094.5.  In exercising that independent judgment, this Court 

affords a strong presumption of correctness to the administrative findings, and Plaintiff bears the burden 

of demonstrating that those findings are contrary to the weight of the evidence. Fukuda v. City of Angels, 

20 CAL. 4TH 805 (1999). The Hearing Officer, however, expressly declined to decide Plaintiff’s First 

Amendment defense, stating that whether Plaintiff’s off-duty speech is constitutionally protected is an 
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issue for the courts to decide in the first instance rather than for the arbitrator.  The ultimate question 

whether Plaintiff’s speech is protected by the First Amendment, and the balancing of Plaintiff’s interest 

as a citizen against the Department’s interest as an employer, is a question of law subject to this Court’s 

independent review. Gray v. County of Tulare, 32 CAL. APP. 4TH 1079 (1995); Campbell v. State 

Personnel Bd., 57 CAL. APP. 4TH 281 (1997). This Court also reviews the constitutionality of the 

challenged administrative action de novo. Bautista v. County of Los Angeles, 190 CAL. APP. 4TH 869 

(2010). Because the Hearing Officer did not adjudicate that constitutional question and no deference is 

owed to the administrative proceedings on an issue they did not decide, Plaintiff alleges that this Court 

should independently determine the First Amendment defense and should set aside the determination to 

the extent it rests on findings unsupported by the weight of the evidence or on legal error. 

93.  Plaintiff seeks a writ directing Defendants to set aside the challenged administrative 

determination and provide such further proceedings as the law requires. 

COUNT V: 

PETITION TO VACATE OR CORRECT ARBITRATION AWARD UNDER 

CALIFORNIA CODE OF CIVIL PROCEDURE SECTIONS 1285 THROUGH 1288.8 

94.  Plaintiff incorporates by reference paragraphs 1 through 93 as though fully set forth in this 

Count. 

95.  Plaintiff independently petitions to vacate or correct the arbitration award dated July 29, 

2026. 

96.  The Fire Commission Secretary served the signed award on Plaintiff, Plaintiff’s counsel, and 

City counsel on August 4, 2026, with notice that the decision was final and binding. 

97.  The City has not petitioned to confirm the award. This Count is an independent petition to 

vacate or correct the award and not a response to a petition to confirm. Plaintiff requests an order 

denying confirmation of the award, if confirmation is requested. 

98.  Plaintiff brings this petition within 100 days after service of the signed award. Cal. Code 

Civ. Proc. § 1288. 
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99.  Plaintiff seeks vacatur under California Code of Civil Procedure section 1286.2, subdivision 

(a)(5), because the Hearing Officer refused to hear evidence material to the controversy and Plaintiff’s 

rights were substantially prejudiced thereby. 

          100.  The Procedures Guide was material because its progressive-discipline provisions bore 

directly on whether dismissal, rather than lesser discipline, was just and proper. 

          101.  The Hearing Officer’s refusal to consider the Procedures Guide substantially prejudiced 

Plaintiff by preventing him from presenting material evidence relevant to the penalty determination, 

including whether the Department’s own progressive-discipline provisions supported a lesser penalty 

than dismissal. 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiff prays for judgment against Defendants as follows: 

A. For a declaration that Defendants violated Plaintiff’s rights under the First Amendment to the 

United States Constitution and Article 1, section 2(a) of the California Constitution; 

B. For declaratory and prospective equitable relief, including reinstatement to Plaintiff’s former 

rank or a comparable position, and restoration of seniority, retirement and pension credits, 

benefits, leave accrual, and other employment rights; 

C. For an order removing, expunging, correcting, or otherwise providing appropriate relief 

concerning adverse records resulting from the challenged discipline; 

D. For a writ of administrative mandate under California Code of Civil Procedure section 1094.5; 

E. For an order vacating or correcting the arbitration award dated July 29, 2026, under California 

Code of Civil Procedure sections 1285 through1288.6, and directing further proceedings as 

permitted by law; 

F. For back pay, lost overtime, lost employment benefits, and other economic damages according to 

proof on Plaintiff’s federal claim; 

G. For compensatory and nominal damages in excess of $1,000,000, in an amount according to 

proof on Plaintiff’s federal claim; 

Case 4:26-cv-12875-KAW     Document 1     Filed 10/30/26     Page 18 of 45      PageID #:
18



 

 

 

COMPLAINT FOR RETALIATION FOR EXERCISE OF FIRST AMENDMENT RIGHTS, ETC. 

Page 19 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

H. For punitive damages against Defendant Nicholson and any Doe Defendant sued in an individual 

capacity, to the extent permitted by law; 

I. For reasonable attorney fees and costs as authorized by law; 

J. For prejudgment and postjudgment interest as permitted by law; and 

K. For such other and further relief as the Court deems just and proper. 

JURY DEMAND 

Plaintiff demands a trial by jury on all issues so triable. 

 

Respectfully submitted, 

LAW OFFICES OF GREGORY G. YACOUBIAN 

 

Date: October 30, 2026,          By: /s/ Gregory G. Yacoubian   

GREGORY G. YACOUBIAN, 

Attorney for Plaintiff and Petitioner, 

DAVID MORRIS 
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BINDING ARBITRATION OF ADMINISTRATIVE APPEALS 
 

The parties agree that the following Administrative Appeal Rules (“Appeal Rules”) shall 
apply for final disciplinary determinations by the Fire Commission on verified complaints 
filed by the Chief of the San Francisco Fire Department (“SFFD”). These Administrative 
Appeal Rules shall apply to any administrative appeal from any final Fire Commission 
decision issued after February 1, 2022, through one calendar year from the date the Fire 
Commission approves the Appeal Rules, unless the parties agree otherwise in writing.  The 
Appeals Rules shall expire on the one year anniversary of the date the Fire Commission 
approves the Appeal Rules. The parties also agree that these Administrative Appeal Rules 
comply with the Firefighters Procedural Bill of Rights Act, Cal. Gov’t Code § 3250, et seq.  
 
1. Accusation: The Finding of Fact adopted by the Fire Commission shall serve as the 

Accusation as described in Government Code § 11500, et seq.  The Fire Commission’s 
transmittal letter notifying the member of the Commission’s Findings of Fact shall include 
language specifying that a member has the right to an administrative appeal hearing by 
filing a Notice of Appeal. The letter shall also include a copy of the Findings of Fact and 
Government Code §§ 11507.5-11507.7. 
 

2. Notice of Appeal.  The Notice of Appeal serves as the Notice of Defense under 
Government Code § 11506.  The Notice of Appeal must: (a) be in writing; (b) contain a 
statement specifying each basis for the appeal; (c) be signed by or on behalf of the 
member; and (d) provide the member’s current mailing address.   The member must file 
and serve the Notice of Appeal with the Commission Secretary and counsel for the SFFD 
no later than 30 calendar days after the Commission’s service of the Findings of Fact on 
the member, or within 90 calendar days after these Administrative Appeal Rules are fully -
executed, whichever date is later.  The date of service of the Findings of Fact shall be the 
date appearing on the proof of service accompanying the Findings of Fact.   If the 30th 
calendar day following the date of service falls on a Saturday, Sunday, or legal holiday, 
the deadline to file the Notice of Appeal shall be the next business day.   Filing and service 
of the Notice of Appeal must be by personal delivery, electronic delivery, or by other 
means calculated to effect delivery on or before the 30th day.   Failure to file a timely 
Notice of Appeal shall constitute a waiver of the member’s right to an administrative 
appeal under the Firefighters Procedural Bill of Rights Act. This applies only to those 
persons who have received a Final Commission ruling after February 1, 2022 but prior to 
the approval date of these rules. 

  
 

3. No Stay of Fire Commission Determination.  The filing of a Notice of Appeal shall not 
stay or delay implementation of the Fire Commission’s final decision. 
 

4. Binding Arbitration.  The parties agree to submit all administrative appeals to binding 
arbitration.  The arbitrator shall act as the Hearing Officer and shall be selected from the 
following panel of arbitrators: Najeeb Khoury, Ronald Hoh, Robert Steinberg, Andrea 
Dooley, and Robert Hirsch.  The parties shall select an arbitrator by alternately deleting 
names from the above list of arbitrators until only one (1) name remains. If that person 
cannot serve, or parties agree not to use that person’s services, the parties shall start the 
selection over. The first party to delete a name shall be determined by lot.  
 

5. Hearing Officer Authority: Pursuant to California Code of Civil Procedure, sections 1282-
1284.3, the hearing shall be presided over by a single neutral arbitrator (“Hearing 
Officer”). The Hearing Officer shall have the authority to make independent findings of 

Case 4:26-cv-12875-KAW     Document 1     Filed 10/30/26     Page 24 of 45      PageID #:
24



 

2 of 3 

fact and draw conclusions of law with respect to the Accusation, determine whether or not 
the admitted evidence supports the stated misconduct of the employee, and if the penalty 
imposed is just and proper.  
 

6. Communications; Service on Other Party and Commission.   
 

a. Unless otherwise specified in these Administrative Appeal Rules, once the parties 
have agreed on a Hearing Officer, the parties shall submit all written 
communications, briefs, and other filings to the Hearing Officer directly and 
concurrently serve the opposing party and Commission Secretary a copy of any 
and all communications, briefs, or other filings.  Service shall be made by U.S. 
Mail, personal delivery, or other means agreed to by the parties.  The parties shall 
provide a courtesy hard copy of all briefs and other filings to the Commission 
Secretary for the Commission file. 
 

b. The parties and their representatives shall not have any ex parte communications 
with the Hearing Officer.  The Hearing Officer shall not have any ex parte 
communications with members of the Commission or SFFD regarding the matter 
or issues on appeal.   
 

7. Discovery.  The provisions of Government Code section 11507.6 shall provide the 
exclusive right to discovery. 
 

8. Transmission of Record on Appeal.  Within sixty (60) calendar days of the selection of 
a Hearing Officer, the Commission Secretary shall submit the Notice of Appeal and the 
following materials to the Hearing Officer by personal delivery or other means calculated 
to effect delivery within the sixty (60) day period, with copies to the parties by the same 
means: 

 
i. Decision letter from the Commission; 

 
ii. The Commission’s Findings of Fact; and  

 
iii. Record of the Fire Commission proceedings, including the charging 

documents, the reporter’s transcript, and all exhibits. 
 

9. Notice of Hearing.  The Commission Secretary shall confer with the parties and the 
Hearing Officer to determine available hearing dates.  The Commission Secretary shall 
email a notice of hearing to all parties at least 10 days prior to the hearing date provided 
by the Hearing Officer. A party may seek to continue the hearing date for good cause.  A 
party seeking such a continuance must submit a written request to the Hearing Officer as 
soon as reasonably possible after learning of the circumstances warranting a continuance.  
A written request to continue the hearing must set forth: (a) the circumstances 
demonstrating good cause with specificity; (b) the party’s efforts to consult with all other 
parties on alternative dates for the hearing; and (c) propose three dates when all parties 
will be available, with the objective of setting the hearing for a date as soon as reasonably 
possible.  Any party opposing a continuance may file a written response by the close of 
business three calendar days after the service of the request for a continuance, stating any 
objection to the request.  The Hearing Officer shall decide whether the matter should be 
continued, and if so, set a new date for the hearing when the parties and representatives 
are available. 
 

10. Conduct of Appeal.  The Hearing Officer shall conduct the administrative appeal in 
accordance with the provisions of Government Code §§ 11500, et seq. All hearings shall 
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be conducted in-person. Should a party to the hearing object to an in-person hearing, the 
objecting party shall file and serve a motion, no later than thirty (30) calendar days prior 
to commencement of the hearing, demonstrating good cause, as to the reasons supporting 
why the hearing should be conducted remotely. 
 

a. “Good cause” means a substantial and compelling reason demonstrating a need for 
the hearing to be conducted remotely. Good cause shall be evaluated using the 
following factors and relevant issues and events beyond the party’s control, 
considering the length of delay, the diligence of the party making the request, and 
any potential prejudice to the other party. Such factors include: The in-person 
unavailability of a party, a party’s attorney, a party’s representative, or essential 
witness because of illness, medical condition (i.e., disability), or other excusable 
circumstances such as an essential witness having moved out of the area in which 
unreasonable cost may be incurred by such witness for hearing participation. The 
granting or denial of such excusable circumstances are solely in the discretion of 
the Hearing Officer.  

 
11. Closed/Open Hearing.  The administrative appeal hearing shall be conducted in closed 

(non-public) session unless the member requests open (public) session, in which case the 
administrative appeal hearing shall be open.  If the member requests open session, the 
Hearing Officer shall close portions of the hearing to the extent necessary to protect the 
privacy interests of third parties, e.g., medical information, or to comply with other laws 
making some of the material in the record confidential.  
 

12. Representatives. Each party may have a representative of the party’s choice at the 
administrative appeal hearing.   
 

13. Court Reporter.  The Commission shall provide a court reporter to record and prepare a 
stenographic transcript of the administrative appeal hearing.  The Commission shall order 
the transcripts and provide a complete copy to both parties and to the Hearing Officer if 
requested. 
 

14. Decision by the Hearing Officer.  The Hearing Officer shall decide the administrative 
appeal on the Record on Appeal, arguments and evidence of the parties introduced into 
evidence at the administrative appeal hearing, and any briefs requested by the Hearing 
Officer.  Not later than sixty (60) calendar days after the administrative appeal hearing, 
the Hearing Officer shall prepare and issue a written decision that finally determines the 
issues identified in the Notice of Appeal.  The Hearing Officer shall submit the decision to 
the Commission Secretary, who shall serve the decision on the parties along with written 
notification that the decision is final, and binding upon the parties. (California Gov. Code 
§ 3254.5(b).) 
 

15. Public Meeting Laws.  The administrative appeal hearing is not subject to public meeting 
requirements under the Ralph M. Brown Act, Government Code section 54950 et seq., or 
the San Francisco Sunshine Ordinance, Administrative Code Chapter 67 .  
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